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H.C. TumodeeB, ooxmop opuduueckux HAayK, npogeccop xagheopvl KOHCMUMYYUOHHO20 U
MYHUYURATbHO20 Npaesa opuouyeckozo gaxyromema MI'Y

K Bompocy o co3naHum rocy1apcTBeHHO-3eMCKOro cTposi Poccun

B cmamve ananuzupyiomcsi npobremvi U 0COOEHHOCMU COBPEMEHHO20 3MANA pPA36UMuUsL
HAPOOHO20 Cy8epeHumema U KOHCMUMYYUOHHOU HOBENLIbl eOUHCMEA 20CYOapCMEeHHOU U
MYHUYUNATBHOU  NYOIUYHbIX  e1acmel. Paccmampusaiomcsi meHOeHyuu U  6803MONCHOCMU
00CMUdCEHUSI NOTUMUYECKO20 co2nacusi eocyoapcmea u Hapooa. Obpawjaemcs sHUMAHUe HA
0COOEHHOCMU CAMOCTOSMETbHOCMU MECIMHO20 CAMOYIPAGIEHUSI NPU POPMUPOSAHUU OPCAHO8
MECMHO20 CAMOYNPAGNeHUs, NPU 63AUMOOCUCMEUU OpP2AHO8 MeCMHO20 CAMOYNPAGIeHUS U
Op2aHo8  20CYOapCMEeHHOU  61ACmMU 6  6bINOJHEHUU  NYOIUYHLIX — QYHKYUl U yCaye.
Paccmampusaemcs npeonoscenue no pazeumuro 3¢pghekmusHocmu 63aumooeiicmeus nyoIudHbIx
enacmeti. CneyuanvHoe 6HUMAanue YyOeNeHO Heobdxooumocmu npeooonenus Oepuyuma
0eMOoKpamuy 3a Cc4em O2PAHUYEHUs. 20CYOAPCMBEHHOU JKCNAHCUU U NOBbIUEHUS POU
MYHUYUnaioHou nyboauunou eiracmu. Ha o6cyscoenue vlHOCUmMcs Hacywuas npobaema
HeoOX00UMOCMU U  BO3MONCHOCMU OANAHCA KOHKYPUPYIOWUX YEHHOCmel O0eMOKpamuy u
appexmusnocmu. BHOCAMCSE NPEOnoAHcenus: KOHCMUMyUposanus NPUHYUNAa cyocuouapHocmu,
VCMAHOBNeHUs.  B3AUMOCBAZAHHBIX  UHOUKAMOPO8  dhekmusHocmu  nyOIuyHuIX — enacmeti,
pazeumusi_eOUuHoOU Cucmemvl CMAMUCMUYECKO20 YYemd, HO360J0ue20 npedcmasums
eOUHCmB0  NYONUYHLIX  @racmell  KAK — CUCmemMoodpaszyioujetl  OCHO8bl  POCCULUCKOU
eocyoapcmeenHocmu,  Haoenenwus — OOwepoccutickoco  00beOUHeHUsT  MYHUYUNATLHBIX
00paszosanull

(OKMO) npasom 3axoHooamenvHou  unuyuamugvl. FEOuncmeo  2ocy0apcmeeHHol — u
MYHUYUNATBHOU NYOIUYHbIX G1acmell npeonoiazdaem eOUHCME0 yeiel U pazeumue yuacmus
MeCmHbIX cO00Wecma 8 ynpasieHuu He MmoabKo MeCMHbIMU, HO U 20CYOAPCMBEHHLIMU 0eNaMU.

Kntouesvie cnoea: Kouctutynus P®, nyOnuuyHas BiacTh, eIWHAas CHUCTEMa HapOIHOTO
CYBEpPEHHUTETa, CJAWHCTBO MyOJWYHOM BJIACTH, HAPOJOBIACTHE, MECTHOE CaMOYIPABJICHHE,
B3aUMOJIEVCTBHUE IOCYAaPCTBEHHON U MYHULIUIIAIIbHOMN BIIACTEH.

N.S. Timofeev, Doctor of Law, Professor, Constitutional and Municipal Law Dep., Law Faculty,
MSU



On creation of the state-municipal structure of Russia

The article analyzes the problems and features of the modern stage of development of popular
sovereignty and the constitutional novelty of the unity of state and municipal public authorities.
The tendencies and possibilities of achieving political agreement between the state and the
people are considered. Attention is drawn to the peculiarities of the independence of local self-
government in the formation of local self-government bodies, in the interaction of local self-
government bodies and public authorities in the performance of public functions and services. A
proposal for the development of the effectiveness of interaction between public authorities is
being considered. Special attention is paid to the need to overcome the deficit of democracy by
limiting state expansion and increasing the role of municipal public authorities. The urgent
problem of the necessity and possibility of balancing the competing values of democracy and
economic efficiency

is brought up for discussion. Suggestions are made: constitution of the principle of subsidiarity;
on the establishment of interrelated indicators of the effectiveness of public authorities; the
development of a unified system of statistical accounting, which makes it possible to represent
the unity of public authorities as the backbone of the Russian statehood; on vesting the All-
Russian Association of Municipal Formations (OKMO) with the right of legislative initiative.
The unity of the state and municipal public authorities presupposes the unity of goals and the
development of the participation of local communities in the management of not only local, but
also state affairs.

Keywords: Constitution of the Russian Federation, public authority, unified system of popular
sovereignty, interaction of state and municipal public authorities, democracy, local government,
unity of public authority.

Bormpocs! yronosHoro npasa u mporecca

H.E. KpbuioBa, doxmop mwopuouueckux Hayk, npogeccop kageopvl y20l108H020 npasa u
Kpumunono2uu opuouieckozo gaxyromema MI'Y

ML.A. ®apneeBa, npenodasamens Kagpeopbl 2YMAHUMAPHLIX U COYUATLHO-IKOHOMUYECKUX
oucyunaun Boenno-meouyunckou axademuu umenu C.M. Kupoea, couckamenv raghedpwvi
V20lI06H020 NPABA U KPUMUHONIO2UU IOpUOUYecko2o gaxyromema MI'Y

OTBEeTCTBEHHOCTh MEMIMHCKOI0 PA0OTHHKA 32 NPECTYIHYI0 HEOCTOPOKHOCTh
B IIpodecCHOHATBLHOH cepe B KOHTEKCTe Yr0JI0BHOM MOJTUTHKH rocyAapcrBa

B cmamve paccmampusaiomcs npobOnemvi  Y20108HOU  OMEEMCMBEHHOCMU MEOUYUHCKO20
pabomHuKa 3a HeoCMOpOCHble NpecmynieHus, coeepuleHHvle 6 cgepe npogheccuoHanbHol
0esamenbHOCmY, 8 KOHMeKCme 08YX PA3HOHANDAGNEHHbIX MEHOEeHYUl Y20J08HOU NOAUMUKU,
npogooumotl 2ocyoapcmeom. OCHOBHOe 6HUMAHUE ABMOPO8 COCPEOOMOYEHO HA BONPOCAX
0aBHOCMU Y20JI08HO20 NPECIe008aHUs MEOUYUHCKO20 pabomHuuKka. B pezynemame aymanuzayuu
V20/108HO20 3AKOHA CPOK OABHOCMU NO NPEeCMYNIeHUIM MEeOUYUHCKUX pPAabOMHUKO8 CO
CMEPMENbHbIM UCXO0OM OKA3ANCA CYWEeCMBEHHO CHUNCEH, YMO He N0360.14em Cle0CMBeHHO-
CYOEOHBIM Op2aHaM BbINOIHUMb 3A0a4y NO 8CECMOPOHHEMY U 00BEKMUBHOMY PACCIe008aAHUIO U
cyoebHoMy pazbupamenbcmsy cOOmeemcmsayouux y20a106Huix oei. CIoicHOCb Y20l08HbIX 0el



no NpecmynieHusmM MeOUYUHCKUX PAOOMHUKO8, HeoOXO00UMOCMb HA3HAYEHUs CYOeOHO-
MEOUYUHCKUX DKCNEPMU3, 8 MOM HYUCLe OONOIHUMENbHbIX U NOBMOPHLIX, He NO360JAI0M
npogéecmu  HeobXo0uUMble Cle0CmEeHHble Oelcmeuss U paccmompenue oena cyooMm 8
npeoyCMOmpeHHble Y20N08HbIM 3AKOHOM CPOKU. A8MOpbL NPUxXoo0sm K 6b1600Y 0 HEOOX0OUMOCHU
nepeeooa cocmasa HeoCMOPOICHO20 NPUYUHEHUSL CMEPMU Yel08eK) CO CIOPOHbl MEOUYUHCKO20
PAbOMHUKA 8 Kame2opuro npecmynjieHus cpeoHell msicecmu U COOMEEemCmEeHHO YEeIUYeHUs.
CPOKa 0ABHOCMU Y20]I08HO20 NPeCe008anUs No IMoMy npecmynienuro. 11o mueHuro agmopos,
amo 6yoem cnocooOCmMeoseamv YCUNEHUK Y20J08HO-NPABOBOU OXPAHbL NPA8 NOMepnesuiux u
CO30aHUI0  YCNOBUll Ol  NPOBeOeHUss  Hadaexcawe20  pacciedo8anus U  Cy0eOH02o
pazoupamenvcmea y20n08HbIX O0el N0 OAHHOU Kame2opuu NpecmynieHutl MeOUYUHCKUX
PAbOMHUKOB.

Kniouesvie cnosa. erJIOBHBIfI 3aKOH, YroJIOBHAasA TIIOJMTHKA, MPECTYIIJICHUC, COCTaB
MPECTYIUVICHUS, KaTCropuilanusi HpCCTYHHCHHﬁ, NpECTYIICHUC MCEIAUITUHCKOI'O pa6OTHI/IKa,
HCHaJIC)KAMICEC HMCIIOJTHCHHUEC JIMIIOM CBOHUX HpO(i)eCCI/IOHaJII)HI)IX 065[321HHOCT6171, MMPUIUHCHUC
CMCPTHU IO HCOCTOPOIKHOCTU, TaBHOCTH YI'OJIOBHOTO IMPECICAOBAHU.

N.E. Krylova, LLD, Prof., Criminal Law and Criminology Dep., Law Faculty, Lomonosov MSU
M.A. Fadeeva, Lecturer, Humanities and Socio-Economic Disciplines Dep. Kirov Military
Medical Academy, Candidate Criminal Law and Criminology Dep., Law Faculty, MSU

Problems of criminal liability of a medical worker for careless crimes committed in the
field of professional activity in the context of the criminal policy of the State

The article deals with the problems of criminal liability of a medical worker for careless crimes
committed in the field of professional activity in the context of two divergent trends in the
criminal policy pursued by the state. The main attention of the authors is focused on the issues of
the statute of limitations of the criminal prosecution of a medical worker. As a result of the
humanization of the criminal law, the statute of limitations for the crimes of medical workers
with a fatal outcome has been significantly reduced, which does not allow the investigative and
judicial authorities to perform the task of a comprehensive and objective investigation and trial
of the relevant criminal cases. The complexity of criminal cases on the crimes of medical
workers, the need to appoint forensic medical examinations, including additional and repeated
ones, do not allow conducting the necessary investigative actions and considering the case by
the court within the time limits provided for by the criminal law. The authors come to the
conclusion that it is necessary to transfer the composition of the negligent infliction of death on a
person by a medical worker to the category of a medium-gravity crime and, accordingly, to
increase the statute of limitations for criminal prosecution for this crime. According to the
authors, this will contribute to strengthening the criminal law protection of the rights of victims
and create conditions for the proper investigation and trial of criminal cases in this category of
crimes of medical workers.

Keywords: criminal law, criminal policy, crime, corpus delicti, categorization of crimes, crime of
a medical worker, improper performance of a person’s professional duties, causing death by
negligence, statute of limitations of criminal prosecution.



E.I'. BeikoBa, xanoudam 0OpuoUHecKux Hayk, 0oyeHm, OOyeHm Kageopwvl Y207106H020 NPAsa,
KPUMUHOIO2UU U Y20l068H020 npoyecca Examepunbypeckozo guiuana Mockosckou axademuu
Cneocmeennozo komumema P®

A.A. KazakoB, xanouoam mwopuouueckux Hayk, 0oyeHm, 3aeeoyiowull Kapheopou yeon08H020
npaea, KpUMUHOIO2UU U Y207108H020 Hpoyecca Examepunbdypeckoeo ¢uauana Mockosckou
axademuu Cnedcmeenroz2o komumema P®

OnepaTuBHBIH COTPYAHUK KaK CYObEKT (paJbCH(PUKALMHU J0KA3ATEIbCTB 10 YTOJIOBHOMY
ey

B nayxe yzonosnoco npasa u npagonpumeHumenvbHoOu NpaxKmuke Cyujecmeyem MHOHCECHEO
CHOPHbIX 80NPOCO8 KeaIUGUKayUuU NPOMUBONPABHLIX OessHULl OOJIICHOCMHbLIX Uy 6 cghepe
Y207108H020 CY0Onpou3600cmea. OmoenbHo20 HUMAHUSL 3ACTYHCUBAIOM NPOOIEMbl MOJKOBANHUSL
NPUSHAKO8  COCMABO8  NPeCmynjieHuu,  NnpeoyCMampusaiowux  OmeemcmeeHHoOCmsb  3d
Ganvcughuxkayuro 0oKkazamenbcms no yeoi06HoMy o0eny. B uacmuocmu, KOHKpemu3uposanHwlil 6
y. 2 cm. 303 VK P® nepeuenv cybvekmos @vizvieaem Hapekauus y topucmos. Omcymcemaue
YmMouHeHUull 06 YnoMaHymom snemenme cocmasa 6 4. 3 cm. 303 VK P® cozoaem nymanuyy no
80onNpocy 0 mom, K020 cledyem NpUBLeKamvK OMBEmCmEeHHOCMU 34 co8epuleHue
cooeporcawyuxcs 6 dmoiu Hopme Oeanul. B nouckax peuwienus OaHHbIX NpobOIEM asmopbl
npogoosim 10pUOUYECKUll aHAIU3 Meopemudeckux U NPaKkmudeckux acnekmos COO0epHCaHus
Kamezopuu <<yo, npou3eoosujee 003HaAHUe>> U NOTHOMOYUL ONepaAmuU8HO20 COMpPYOHUKA NO
oCYyuecmeneHur0  cedcmeenHulx  Oelcmeuil. Hinocmpupyemcs Hecoomeemcmeue mencoy
NONOAHCEHUAMU V20108HO-NPOYECCYATLHO0 3aKoHOO0amenbLCmeda 06 V4acmHUuKax
CYyO0Onpou3800cmea CO CMOPOHbL 00BUHEHUS U HNPUSHAKAMU cyovekma @anvcupuxayuu
ookaszamenbcme no y2onoeHomy oeny. lIlo umocam nposedenHoz2o ucciedo8aHusi asmopamu
npeoloHCeHO MOIKOBAHUE NOHAMUSA <KTUYO,

npoussoosiujee 0osHanue>. B cmamve pexomendyemcsa Keanuguyuposamsv  Oelicmeusl
onepamueHoc0  COMpyoOHuKd,  charbcuguyuposasuieco  00KA3AmMenLcmed 6  MOMEHMm
npouU3800Cmea Cle0CmeeHH020 OeliCmeusi No HNOPYYeHUlo c1edoeames, KaK npegvliieHue
OONCHOCIHBIX ~ NOAHOMOYUU. JlaHHble 6bl1800bI  MO2YM  NOCAYIHCUMb  OPUEHMUPOM  Of
npagonpumeHumenei 00 MOMEHMA PA3bACHEHUs. CHOPHLIX NO3UYULl Gblcuiell CcyO0eOHOU
uncmarnyueti 1bo eHecenus uzmenenuti 8 oucnosuyuu 4. 2 u 4. 3 cm. 303 YK P®.

Kniouegvle cnosa: oniepaTuBHBIA COTPYIHUK, CIEACTBEHHOE IEWCTBHE, I0KAa3aTEIbCTBO, JTUIIO,
MIPOM3BO/IAIIEE TO3HAHUE, TPEBHITIICHUE TOHKHOCTHBIX MTOJTHOMOYHH.

E.G. Bykova, PhD (Law), Ass. Prof. of the Criminal Law, Criminology and Criminal Procedure
Dep., Academy of the RF Investigative Com. (Yekaterinburg Branch)

A.A. Kazakov, PhD (Law), Ass. Prof., Head of the Criminal Law, Criminology and Criminal
Procedure Dep., Academy of the RF Investigative Com. (Yekaterinburg Branch)

Operational officer as a subject of falsification of evidence in a criminal case
In the science of criminal law and law enforcement practice, there are many controversial issues

of the qualification of illegal acts of officials in the field of criminal justice. Special attention
should be paid to the problems of interpreting the signs of the elements of crimes that provide for



responsibility for falsifying evidence in a criminal case. In particular, the list of subjects
specified in Part 2 of Art. 303 of the Criminal Code of the Russian Federation causes complaints
from lawyers. The absence of clarifications about the mentioned element of the composition in
Part 3 of Art. 303 of the Criminal Code of the Russian Federation creates confusion on the
question of who should be held accountable for committing the acts contained in this norm. In
search of a solution to these problems, the authors conduct a legal analysis of the theoretical
and practical aspects of the content of the category “person conducting an inquiry” and the
powers of the operative officer to carry out investigative actions. The article illustrates the
discrepancy between the provisions of the criminal procedure legislation on participants in the
prosecution proceedings and the signs of the subject of falsification of evidence in a criminal
case. Based on the results of the study, the authors proposed an interpretation of the concept of
“person conducting an inquiry”. The article recommends to qualify the actions of the operative
officer who falsified evidence at the time of the investigative action on behalf of the investigator
as abuse of official authority. These conclusions can serve as a guide for law enforcement
officers until the highest court clarifies the disputed positions or makes changes to the
dispositions of Part 2, 3 of Art. 303 of the Russian Criminal Code.

Keywords: operative officer, investigative action, evidence, person conducting an inquiry, abuse
of official authority.

[Ipo6nembl yacTHOTO MpaBa

K.A. YcaueBa, xanouoam opuouieckux Hayk, Ma2ucmp 4acmuoco npasa, acCUCmenm Kageopul
2panicOanckozo npasa puouieckozo gakyromema MI'Y, ooyenm kageopwi
obs3amenbcmeenHo2o npasa Poccutickotl wikovl wacmuoeo npasa npu HMccnedosamenbckom
yenmpe wacmuoeo npasa umenu C.C. Anexceesa npu Ilpezudoenme PD

K BOIIPOCY O MOHATHH J0T0BOpaA: NMONBITKH MOCTPOCHUNA «IOABHKHBIX CHCTEM) B cq)epe
AOTOBOPHOIo nMpaBa u OTrpaHU4Y€HUE 10r0BOpa 0T HeOoOA3bIBAIOIIMX COTJIANIeHHH

Tlouemy 0oco60p asnsemcs obs3amenvHbIM? ImMom 80nNpoc, Ka3aiocb Ovl, 0YeHb NPOCMOU, 3a
nOCeOHUe HEeCKOIbKO Mulcauelemull euje He NOAVYUL O0OHO3HAYHO20 omeemd. J{ucmanyus
MeAHCOY PASHBIMU OOBACHEHUAMU Ce200HS NPOOOIAHCAEM YBeTUUUBAMBCS, YMO OMPANCAECs He
MONLKO HA OCHOBAX CAMO20 NOHAMUA 002080pd, HO U HA NOCMPOEHUU 6Cel Mamepuu
002060pHO20 npasa. Omo oOaem NOYGY PA3IUYHLIM NPENOMIACHUAM <KMeopuu HNOOBUNHCHBIX
cucmem>, HAOUPAWUM NONYIAPHOCMb 6 cghepe O002080pPHO20 NpABA U NbLIMAUWUMCS
COeOUHUMb U YPABHOBECUMb CYyujeCmaylouue nooxoovl. [Ipyeyio CmoOpoHY CO8PEeMEHHbIX
OUCKYyCCULl O NOHAMUU 002080pA COCMABIAIOM CHOPbl O Kpumepusax 6vloeleHus 002080pd,
nopocOarwe20 Npagosvle OMHOWEHUs, U3 KPYyed NPOHUX CO2NAULeHUL, He UMEeIOWUX MAaKo2o
xapakmepa. Ycmanosnenue ¢axmopos, no3eonaouux omoeaums 002080p om Heo0A3bl8AIOUUX
coenawieHull, makaice nomozaem chopmuposams 6oaee MouHoe NPeocmasieHue 0 IPUOUYECKOll
KOHCMPYKYUU U CYWHOCmu 002080pa. B cmamwve obcyscoaromes oba 610ka 6onpocos ¢ onopoii
Ha pOCCUUCKYVIO U 3apYOedCHYI0 Npagosyio mpaouyuio, MHO2OYUCIEHHble eapuayuu <Kmeopuu
NOOBUIICHBIX CUCEM >> OYEHUBAIOMCS KAK BbIBOOSAUUE U3 CYUe20 00NICHOE, PACCMAMPUBAETCSL
gzaumooeticmaue 8 002080pe CyObeKMUBHO20, 00bEKMUBHO20 U (POPMATbHO20 KAK (akmopos,
CBUOEMEeNbCMBYIOUWUX 00 YCIMAHOBIEHUU MeNCOY CIOPOHAMU UMEHHO I0PUOUYECKOU CE53U.



Knroueevie cnoea: mnounsrtue JA0T0BOpAa, (bOpMaJ'IBHBIe TEOpHUHU O0Iro0BOpa, BOJICBBIE TCOPUU
A0TroBOpa, MCHOBAA TCOPUA, TCOPUSA NOABUIKHBIX CUCTCM, H€06$I3HBaIOH_II/Ie COorjilaliCHusd, Kay3a u
COACPIKAHUE TOIroBOpa, CHHAJJIarMa, 1I0KTpHuHAa BCTPEUYHOT'O YAOBJICTBOPCHUS.

K.A. Usacheva, PhD in Law, Ass. (Civil Law Dep.) MSU, Ass. Prof. (Law of Obligations Dep.)
Russian School of Private Law

On the concept of contract: attempts to construct of flexible systems in the field of contract
law and the borderlines of contract in relation to the non-binding agreements

Why is the contract binding? This question might be simple, bui it hasn't been answered clearly
for last several of millennia. The distance between the types of given explanations continues to
increase, it is reflected not only in the basis of the notion “contract”, but on the construction of
the matter of contract law as well. This gives rise to various modifications of the “theory of
flexible systems” that are gaining popularity in the field of contract law and attempting to
connect and to balance the existing approaches. The other side of the modern discussions about
the concept of the contract concern the disputes about the criteria for distinguishing the contract
that giving rise to legal relations from the other agreements which don’t have such nature.
Identifying complementarities to separate the contracts from non-binding agreements also helps
to give a clearer view of the legal concept and the core of the contract. This article discusses
both sets of questions supported by Russian and foreign legal tradition, evaluates the numerous
variations of

the “theory of flexible systems” as deducting the ‘“what ought to be” from the “what is”,
considers the interaction of the subjective, objective and formal in the contract as the
combination of factors indicating the formation of the legal relation between the parties.

Keywords: notion of contract, formal theories of contract, promise theory, reliance theory,
consent theory, will theory, fairness theory, efficiency theory, bargain theory, theory of flexible
systems, non-binding agreements, la cause licite and content of the contract, svvdlioyua,
doctrine of consideration.

[IpoGnems! TpyiOBOTO MpaBa

E.10O. 3abpamuasi, kanouoam opuouieckux Hayk, 0oyeHm Kagheopvl mpyooeo2o npasa
ropuourecxkoeo gaxyromema MI'Y

OTtpacieBble 0CO0EHHOCTH MPABOBOI0 NMOBeIEHUs B c(hepe HECAMOCTOSITEILHOTO TPYAA

OOHUM U3 KIIOYEBbIX OCHOBAHUL KIACCUDUKAYUU NPABOBO2O NOBEOeHUs ABIAemcs cgepa
pezyiupyempix npagom 0OWeEeCmEeHHbIX OMHOWEHUL, YMO NO3B0Jsem B8blOeIUmb 8 Kauecmee
OMOeNbHOU e20 PAa3HOBUOHOCMU NpAo8oe NogedeHue 6 cgepe HecamoCmosmenrbHO20
(3asucumozo) mpyoa. OOHAKO 0COOeHHOCMU NPABOBO2O NOBEOeHUs 8 YKA3AHHOU cepe,
00ycno6ieHnble CUCEeMOo00pasyIoWUMU NPUSHAKAMU OMPACIU mMpyo08020 Npasd, 8 HAYYHOU
aumepamype Npakmuyecku He UCCIe008AaHbl, 6 C6A3U C YeM 8 Cmamve NOCMAGIeHd UYelb
B0CNONHUMb OAHHBI NPOOEL U BbIABUMb MPYOONPABO8YI0 cneyuuxy npasosoco nogederus. C



yuemom 0coOOU  COYUANbHOU  3HAYUMOCMU NOBEOCHUs 8 PACCMampueaemou  cgepe,
00VCI06/IeHHOU 3HAYeHUeM MPYOa KaK OCHOBHO20 (hakmopa paszsumusi 00wecmed u omoeabHol
JUYHOCMU, 8 CMmamve aKYeHmupyemcs: GHUMAHue Ha cneyughuxke npagosoll pezlameHmayuu
O0auHoU  pasHosuonocmu  nogeoenus. (O0OOCHOBbIBAEMCs, 4MO  VKA3AHHASA — chneyupuxa
npoucmexaem u3 co4emaHus 20CyOapCmeEeHHO20 U 002080PHO20 pPe2YIUPOSaAHUsl MPYOOB8bIX
OMHOWEHULL U UHBIX HENOCPEOCMBEHHO CEA3AHHBIX C HUMU OMHOULeHUN, a MaKice 0cobol ponu
JIOKATIbHIX  HOPMAMUBHBIX AKIMO8 KAK OCHOBHBIX pe2yisamopos No8e0eHUs. pabOmMHUKOS.
Paccmampuearomes  akmyanvuvle 051 HayKu mpyooso2o nNpasa npooiemvl onpeoeneHus
npeoenog 002080PHO20 pPe2yIUPOBAHUsL OMHOWEHUL Ccpepbl mpyoo8o20 npasa, a maxdice
pabomooamenbCcko20 YCMOMpPeHUs NPU OnpeodesieHUU COOepHCaAHUs JIOKANbHbIX HOPMAMUBHBIX
aKmos U Npeonazaromcs KOHYENnmydaibHvle NYMmu UX peuleHus Ha OCHO8e NPUHYUNA
2apanmupo8aHHOCMU OCHOBHBIX NpAs U CB00O00 Yeno8eKka U 2paniCOaHUHA, 3aKPenJeHHbIX 8
Konemumyyuu PD.

Kniouesvie cnoesa: IMpaBOBOC IIOBCACHUC, C(bepa HECAMOCTOATCIILHOTO TpyAaa, HIpCACiIbl
AOT'OBOPHOT'O PETYJIUPOBAHNS, JIOKAJIBHOC PETYIIMPOBAHUC, FOPUANYICCKAs OTBETCTBEHHOCTD.

E.Yu. Zabramnaya, PhD (Law), Ass. Prof., Labor Law Dep., Lomonosov MSU
Sectoral features of legal behavior in the field of dependent labor

One of the key grounds for the classification of legal behavior is the sphere of public relations
regulated by law, which makes it possible to single out legal behavior in the sphere of dependent
labor as a separate variety of it. However, the features of legal behavior in this area, due to the
system-forming features of the branch of labor law, are practically not studied in the scientific
literature, and therefore the article aims to fill this gap and identify the labor law specifics of
legal behavior. Taking into account the special social significance of behavior in the area under
consideration, due to the importance of labor as a key factor in the development of society and
an individual, the article focuses on the specifics of the legal regulation of this type of behavior.
It is substantiated that the specified specificity stems from a combination of state and contractual
regulation of labor relations and other relations directly related to them, as well as the special
role of local regulations as the main regulators of employee behavior. The problems of
determining the limits of contractual regulation of relations in the sphere of labor law, as well as
employer’s discretion in determining the content of local normative acts, are considered relevant
for the science of labor law, and conceptual ways of their solution are proposed on the basis of
the principle of guaranteeing the fundamental rights and freedoms of man and citizen, enshrined
in the Constitution of the Russian Federation.

Keywords: legal behavior, sphere of dependent labor, limits of contractual regulation, local
regulation, legal responsibility.

TpubyHa MONIOIBIX yUEHBIX

K.A. ETa3aeBa, acnupanm xageopst mesxcoyHapoono2o npasa wopuouvecko2o gaxyivmema
mry



IIpumenenne EBponeiickoii KOHBEHIIMH M0 MPABAM YeJI0BEKa K IKCTEPPUTOPHATIBLHBIM
AefCTBUSAM rocy1apcTB Ha npumepe aeia «I'py3ust nporus Poccun (2)»

21 smeaps 2021 eo. Eeponeiickuti cy0 no npagam ueno8eKa BblHeC NOCMAHOGIEHUE NO
MediceocyoapcmeenHou dcanode <KIpysus npomus Poccuu (2)>>, komopoe npedcmasisem
Ccepve3Hblll uHmepec 8 KOHmeKcme meppumopuanbio2o npumeHenus Eeponetickoti koHeenyuu.
Llenvio nacmosuweri cmamovu saensiemcs paccmompenue nooxoooe ECIIY x paspewenuro
COJICHBIX BONPOCO8 ocywecmeanenus opucouxyuu Poccuu nao FOocnou Ocemueti, Abxazuetl u
KOyghepnoti  30HOU>> 8 KOHMeEKCme Me#COYHaAPOOHO20 60€HH020 KoHGauxma. Tak,
paccmampusaemoe NOCMAHOBNEHUE ABNIAEMCS  VHUKANbHbLIM, HNOCKOIbKY Ol  paspeulenus
80NpoCo8 00 ocywecmeneHuu opucoukyuu Ha cnoproi meppumopuu ECIIY ucnonvzosan cpasy
08e paspabomarnHvle 8 e20 NPAKmuke MoOoeiu IKCMeppUMoPUaIbHOU IOPUCOUKYUU 20CYOapCmE-
yuacmuukos. B smotl ceasu 6 cmamve npeocmasgien KpamKull aHaiu3 Cymu Kaxicoou u3
paspabomannvix ECIIY mooeneti. 3amem asmop cmamou npugooum 0030p yice CLONCUBUUELCS
npakmuxu ECIIY no npumenenuto kaxcoou mooenu u paccmampugaen, KaKk OauHvle no0Xoobl
OvLIU npumerensl u nepeocmvicienvl Cyoom 8 dannom Odene. B 3axniouumensvHoll yvacmu cmamou
oceeujensl Kuouegvle 3amMedanus, eblckasannvle 0eeamvio cyovsamu ECIIY 6 ux ocobbix mueHusx
K paccmampusaemomy NOCMAHOGNeHulo. Aemop npuxooum K 6bl800y, UMO OaHHOe
nocmanoenenue  npueeno K ewje Oonvuwenu nymanuye 6 npakmuxe ECIIY  no
9KCMeppuUmopuaibHoMy npumenenuto Koneenyuu, umo cmaeum cepve3Hvle penymayuoHHble
sonpocwl neped Cyoom.

Knroueegwvie cnosa: 1opucaukuus rocy1apcTsa, TEPPUTOPUS, SKCTEPPUTOPHATIBHOE IPUMEHEHNE
EBponeiickoit KonBeH1IMH, SKCTEppUTOpHATIbHAS FOPUCIUKIINS TOCYAAPCTBA, 3PPEKTUBHBIN
KOHTPOJIb, OTBETCTBEHHOCTH, EBponelickuii Cyz 1o mpaBam 4esoBeKa.

K.A. Etdzaeva, PhD student, International Law Dep., Law faculty, MSU

Application of the European Convention on human rights to extraterritorial actions
of states on the example of the case “Georgia v. Russia (2)”

On January 21, 2021, the European Court of Human Rights (ECtHR) delivered the judgment on
the interstate complaint “Georgia v. Russia (2)”. The purpose of this article is to examine the
views of the ECHR to resolving complex issues of the Russian jurisdiction over South Ossetia,
Abkhazia and the “buffer zone” in the context of an international military conflict. This
judgment is unique one, since the ECtHR used two models of extraterritorial jurisdiction of the
member states developed in its practice. In this regard, the article presents a brief analysis of the
essence of each of the models and then the author of the article provides an overview of the
ECtHR’s case law on the matter, which was once again reconsidered by the Court in this case.
In the final part of the article, the author refers to the key remarks made by nine judges of the
ECtHR in their dissenting opinions. The author concludes that this judgment has led to even
greater confusion in the ECtHR s case law on the extraterritorial application of the Convention,
which raises serious reputational issues before the Court.



Keywords: state jurisdiction, territory, extraterritorial application of the European Convention on
Human Rights, extraterritorial jurisdiction of the state, effective control, responsibility, European
Court of Human Rights.

N.B. Jlanun, acnupanm xageopuvl y20108H020 NPAa U KPUMUHOIOSUU IOPUOULECKO20
Gaxynemema MI'Y

Topros.s J110AbMH U CYyppPOraTHOE MATEPUHCTBO: NP0djieMa pa3rpaHUYeHHUs

B cmamve na npumepe yeonoenoco dena no obsunenuro compyonukoe Eeponeiickoeo yenmpa
CYPPO2AMHO20 MAMEPUHCIEA 6 MOpP2osie NH00bMU NOOHUMAEMCS NpoOIeMd pa3epaHuyeHus.
mopeosenu 00bMU U cyppoeamHoz2o mamepuncmea. Hccnedyemes npaxmuxa ECITY u
Komumema no npasam pebenka. Ananuzupyromes nonoxcenus Konsenyuu o npasax pebenka u
Daxy1bmamueHo2o0 NpomoKod, Kacaoujeecocsi mopeosiu 0emvMu, OemcKol NpoCmumyyuu u
demckou noproepaghuu. Ananuzupyemcs nouamue mopeoeiu Jawovmu 6 Ilanepmckom
npomoxone u YK P®. Aemop npuxooum K 6bl600y O MOM, YMO pPA3ePAHUYEHUEe MOpPO8iu
JHOObMU U CYPPOCAMHO20 MAMEPUHCINBA AGIAeMCS AKMYAIbHOU NpoOIeMOol He MOIbKO Ha
HAYUOHAILHOM, HO U HA MeNHCOYHaApoOHoM yposHe. C yuemom pekomeHOayuil, npuseoeHHulx 6
ooknade Cneyuanvrhoco ooxnaouuka OOH no eonpocy o mopeoéie oemvbMu, NPUBOOUMCS
nepeyeHb 00CmosmenbCms, CeUOCMENbCMBYIOWUX O HATUYUU YMBLCIA HA MOP2OSII0 JTHObMU.
Ocoboe eHumanue npasonpumeHumento HeoOXooumo obpawjamv Ha mo, Ovlia JIU GbINIAMA
OEHEICHBIX CPeOCm8 CYppOcamuoll mamepu o0yclosleHa nepeoaueli pebenka. Ha smo mocym
VKA3b16AMb OMKA3 CYPPOAMHOU Mamepu Om poOUmenbCKux npas u o0s3aHHocmeti 8 Noib3y
3aKA34UKO8 00 PONCOCHUsL PeDeHKda, a MmaKdce 6KIYeHUue 6 002080p CYPPOSAMHO20
MamepuHCcmea YCiosutl OMHOCUMENbHO 00A3AMeNbHOU nepeoayu cypmamol pebenka u
NOMYYEHUU CYPMAMOL OEHENCHbIX CpedCme MONbKO nocie nepedayu pebenxka. B cmamve
npeonazaomcsi  8aApUAHmMbl  UBMEHeHUs  OelCmBYIoujec0  HOPMAMUBHO20  NPABOBO2O
pezyiuposanus 8 cghepe cyppocamuo2o mamepuncmea 6 P@.

Knrouegwvie cnosa: yronoBHBII 3aK0H, YTOJIOBHAsI OTBETCTBEHHOCTb, TOPTOBJIS JIFOJABMH,
TOPTOBJIS J€TbMH, KOMMEPUECKOE CYppOTraTHOE MaTEPUHCTBO, AJIbTPYUCTHUECKOE CyppOraTHOe
MaTEPHUHCTBO, BCIIOMOTaTENbHbBIE PEPOYKTUBHBIE TEXHOJIOTHH.

I.V. Lapin, PhD student, Criminal Law Dep., Law Faculty, Lomonosov MSU
Human trafficking and surrogacy: the problem of differentiation

The article uses the example of a criminal case against the employees of the European
Surrogacy Center for human trafficking to raise the problem of distinguishing between human
trafficking and surrogacy. The article examines the practice of the ECHR and the UN Committee
on the Rights of the Child. The article analyzes the provisions of the Convention on the Rights of
the Child and the Optional Protocol on the sale of children, child prostitution and child
pornography. The article analyzes the concept of human trafficking in the Palermo Protocol and
the Criminal Code of the Russian Federation. The author comes to the conclusion that the
distinction between human trafficking and surrogacy is an urgent problem not only at the
national, but also at the international level. Taking into account the recommendations made in



the report of the UN Special Rapporteur on trafficking in children, a list of circumstances
indicating the existence of intent to traffic in persons is provided. The law enforcement officer
should pay special attention to whether the payment of funds to the surrogate mother was due to
the transfer of the child. This may be indicated by the refusal of the surrogate mother from
parental rights and obligations in favor of the customers before the birth of the child, as well as
the inclusion in the surrogacy agreement of conditions regarding the mandatory transfer of the
child by the surrogate mother and the receipt of funds by the surrogate mother only after the
transfer of the child. The article offers options for changing the current regulatory legal
regulation in the field of surrogacy in the Russian Federation.

Keywords: criminal law, criminal liability, human trafficking, sale of children, commercial
surrogacy, altruistic surrogacy, assisted reproductive technologies.

H.B. BaacoBa, cmapwuii cneyuanucm, Hucmumym 3akoHO0amenbCmea u CpagHUmenIbHo20
npasogeodenus npu llpasumenvcmee PO

IpeacTaBUTEILCTBO B MEKIYHAPOIHOM KOMMEPUYECKOM 000pOTe: MOHSITHE,
cnenuduyecKkHe MPU3HAKH, IPABOBOE PeryJIMPOBaHUe

Hucmumym npeocmasumenbcmea 6 PpA3HbIX NPAGOBLIX CUCHMeEMAX o001aoaem 3amMemHol
cneyughuxou. Omaudus UMeromcs 8 KiacCUupurayu, mepMuHOI02UU, UCNOTb3YVEMbIX 8 Kauecmee
OCHOBAHULL  BO3HUKHOBEHUSI OMHOWEHUL NPEOCmMAasumenvCcmed KOHCMPYKYUIX 002080pP08,
Gopmax HadeneHus npedcmasumenisi NOJHOMOYUAMU, NOCACOCMBUAX COBePUIeHUs. OelicmBUll
HEeYNOTHOMOUYEHHbIM NPeOCMAasumenem, 60NPoOCax 6CMYNICHUs. NPeOCMABILeMO20 U MPembe2o
quya 8 HenocpeocmeeHHvle OomHouleHus opye ¢ opyeom u m.0. Ilockonvky ycnyeu
npeocmasumenell  0CmMpeb06aAHbl 6  MPAHCSPAHUYHOU — MOP206ie,  MeNCOYHAPOOHLIM
coobwecmseom (ecocyoapcmeamu, VUEeHbIMU, 00beOUHeHUAMU npeonpurHumamerneti)
NPEONPUHUMAIOMCSL  NONBIMKU  NPe00ONeHUsl  BO3HUKAIOWUX 6 CAyYde MPAHCCPAHUYHO2O0
xapakmepa >mux OMHOUWIEHULU HeONpeoeleHHOCMU U KOLIU3ULL 8 UX peclaMeHmayuu
HAYUOHANbHBIMU NPABOSLIMU UCTOYHUKAMU NYyMeM VHUDUKAYUU MAMEPUATbHO-NPABOEbIX HOPM
006 OMHOWEeHUAX npedcmasumens U npeocmasiiaemo2o, d maKice 06 OMHOUEHUAX IMUX TUY C
mpemovum IUYoM. B yensx paspewenus npobremvl hopmuposanus odbweco, eOuHo006pasHo2o
no0xX00a K Npaso8OMY pe2yiuposaHur) OMHOWEHUL NPpedCmAasumenscmea 8 MexncoyHapoOHOM
KoMMepueckoM obopome 6 cmambe CQOPMYIUPOBAHO €20 YHUBEPCAbHOe NOHAMuUE,
gKIOuarOwee 6 cebs OCHOGHbIe YepMmbl pPecyIUpOBaAHUsT CKAAObIBAIOWUXCS 6 €20 pPAMKAX
BHYMPEHHUX U GHEWHUX OMHOWEHUN, NpUcywue pasiudHblM HAYUOHAIbHLIM HPABOGLIM
cucmemam, MexcOyHaApOOHbIM KOHBEHYUAM U BHEHAYUOHATbHBIM UCIOYHUKAM NPA6d, NPAKMuUKe
MPAHCSPAHUYHO20 — KOMMEpPYecKko2co  0Oopoma,  8blOeleHbl  cneyuguueckue  NPU3HAKU,
xapakmepusylowue npeocmasumenbcmeo 6 MeHCOYHAPOOHOM —KOMMePYecKoM obopome;
NOKA3aHbl 0COOEHHOCMU €20 YHUDUYUPOBAHHO20 NPABOBO2O Pe2yIUPOBAHUS.

Knrouegvie cnoea: TNpencTaBUTENbCTBO, areHT, NPUHLUINAN, TPEThE JIHLO, KOMMEPYECKHI
areHTCKUI JI0TOBOP, MEXIYHAPOJHBIN KOMMEpUYECKU 000pOT, yHU(DUKAIHS, BHEHAIIMOHATbHbBIE
[IPAaBOBBIC UICTOYHUKH.



N.V. Vlasova, Sen. Specialist, Private International Law Dep., Institute of Legislation and
Comparative Law under the RF Government

Representation in international commerce: concept, specific features, legal regulation

The institution of representation in different legal systems has a noticeable specificity. There are
differences in the classification, terminology, contract structures used as the basis for the
emergence of relations of representation, forms of authorization of the agent, the consequences
of actions of an unauthorized agent, issues of entry of the principal and a third person into direct
relations with each other, etc. Since the services of agents are in demand in cross-border trade,
the international community (states, scientists, associations of entrepreneurs) attempts to
overcome the uncertainties and conflicts that arise in the case of the cross-border nature of these
relations in their regulation by national legal sources by unifying the substantive legal norms on
the relations of the agent and the principal, as well as on the relations of these persons with a
third party. In order to solve the problem of forming a common, uniform approach to the legal
regulation of relations of representation in international commerce, the article formulates its
universal concept, which includes the main features of the regulation of internal and external
relations within its framework, inherent in various national legal systems, international
conventions and non-national sources of law, the practice of cross-border commerce; identifies
specific features that characterize representation in international commerce; shows the features
of its unified legal regulation.

Keywords: representation, agent, principal, third party, commercial agency contract, international
commerce, unification, non-national legal sources.

Kputuka n 6ubnuorpadus

M.H. MapueHko, 0okmop opuoudeckux Hayk, npogheccop, 3asedyrowuti Kkageopoi meopuu
2ocyoapcmea U npasa u Noaumonocuu rpuouveckozo ¢akyiomema MI'Y, 3acnyscenHvlii
oesmensv Hayku P®

Ha nyTn k npaBy MeTamMoiepHa: paccyKIeHHs O J0JKHOM

B peyensuu oaemca kpamkas xapakmepucmuxka HOG0U Monoepaguu B.J]. 3opvkuna,
paccmampusaiomcs ee 0CHogHble nonodcerus. OOHa uz enasHulX mem, NOOHUMAEMbIX 8 KHU2e, —
coomHouweHue CmabuIbHOCMU 20CY0apcmea U npas yenosexa. /lenaemcs 6vl600, Ymo npasd
yenogeka He  OONHCHbL  NPOMUBONOCMABIAMbBCA  OOUWECMBEHHOU U 20CYOAPCMBEHHOU
bezonacnocmu, mak KaKk UMEHHO 20CYOapCcmeo 6 KOHEUHOM cueme 2apanHmupyem npaeosyio
sawuwgennocme auunocmu. Ocnabnenue 20cyoapcmea mModxcem npusecmu K noopvley cCucmembl
eapanmuil npae uenogeka. B.J[. 3opvkun paccmampusaem Oaumylo OunemMmy HaA npumepe
Poccuu, yxazvieaem Ha ocHnoémbie, C €20 MOYKU 3peHUs, NpodieMbl pPOCCUUCKOU Npasosou
20CY0apcmeeHHOCU.

Kniouesvle cnoea: mpaBo, TOCYIapCcTBO, HallMOHAlIbHAs OE30MAaCHOCTh, TpaBa YeIOBEKa,
MIPaBOBOE TOCYAPCTBO, MHAUBHUIYATU3M, KOMMYHHUTAPU3M, JIUOEPATTU3M.



M.N. Marchenko, Doctor of Law, Professor, Honored worker of Science in RF, Head of the
Legal Theory and Politology Dep., Law Faculty, Lomonosov MSU

Towards metamodern law: discourse about the proper

The review gives a brief description of the new monograph by V.D. Zorkin, its main provisions
are considered. One of the main topics raised in the book is the relationship between the stability
of the state and human rights. It is concluded that human rights should not be opposed to public
and state security, since it is the state that ultimately guarantees the legal protection of the
individual. The weakening of the State can lead to the undermining of the system of guarantees
of human rights. Zorkin examines this dilemma on the example of Russia, points out the main,
from his point of view, problems of the Russian legal statehood.

Keywords: Law, State, national security, human rights, rule of law, individualism,
communitarianism, liberalism.
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